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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF SOUTH CAROLINA

	Lee Kent Hempfling,
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vs.

L.M. Communications Of South Carolina Inc.,, A Kentucky Corporation, , 
L.M. Communications II Of South Carolina Inc.,, A Kentucky Corporation,
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)
	Case No.: 2:04-01373-23BG
PLAINTIFF'S REPLY TO 

DEFENDANTS’ RESPONSE TO
SUMMARY JUDGMENT 


PRELIMINARY STATEMENT


This reply is a reply to the Defendants’ response to summary judgment and is not, nor can it be construed to be a response to any motion by Defendants for summary judgment or any other reason.  
The package containing service of process of the response to summary judgment was set by Defendants to be delivered late afternoon on Friday February 4, 2005, severely restricting the time afforded to Plaintiff to respond to it. It arrived at 5:01pm Mountain time.
Defense Counsel Horton has advised Plaintiff in email correspondence at 6:36am EST Saturday February 5, 2005 that the ‘motion’ referred to in their response to summary judgment was ‘inadvertently’ filed Friday, February 4, 2005. 
It is impossible to ‘inadvertently’ file a motion four days after the memorandum supporting that motion is joined with the response to summary judgment and filed with the court. Such late filing cannot be construed to be excusable neglect and any motion filed after a memorandum in support of it is tantamount to attempting to float a trial balloon before deciding to fill it with gas. It cannot rise without its motion and its failure to rise cannot be fixed by filing the motion after its failure.  If Defendants have filed any motion for any purpose related to summary judgment that motion will have been filed after Defendants failed to adhere to 4th Circuit law which precludes such filing.
Considering the 4th Circuit law, Defendants’ response to summary judgment is not valid: "`[a] party may not simply assert in its brief that discovery was necessary and thereby overturn summary judgment when it failed to comply with the requirements of Rule 56(f).'" Nguyen v. CNA Corp., 44 F.3d 234, 242 (4th Cir. 1995). In the instant case Defendants failed to comply with the requirements of Rule 56(f). "Rule 56(f) of the Federal Rules of Civil Procedure allows a party who has no specific material contradicting her adversary's presentation of summary judgment to survive a summary judgment motion if she presents valid reasons justifying the failure of proof. In addition, the party or counsel must file an affidavit explaining why she could not respond to the motion for summary judgment without discovery. Committee for First Amendment v. Campbell, 962 F.2d 1517, 1522 (10th Cir. 1992). Where a party opposing summary judgment and seeking a continuance pending completion of discovery fails to take advantage of the shelter provided by Rule 56(f) by filing an affidavit, there is no abuse of discretion in denying the motion to extend time and granting summary judgment, if it is otherwise appropriate. Pasternak v. Lear Petroleum Exploration, Inc., 790 F.2d 828, 832-33 (10th Cir. 1986); see also Murphy v. International Business Machs. Corp., 23 F.3d 719, 722 (2d Cir. 1994) (concluding no abuse of discretion in granting summary judgment where plaintiff alleged necessity for additional discovery but failed to submit affidavit specifying why)." Quoted from the unpublished case No. 01-1580; WORSTER v. UNITED STATES POSTAL SERVICE, 4th cir.). "The party opposing the motion for summary judgment must submit an affidavit showing that it could not properly oppose the motion without conducting discovery. See Fed. R. Civ. P. 56(f). As we have often stated, "`[a] party may not simply assert in its brief that discovery was necessary and thereby overturn summary judgment when it failed to comply with the requirements of Rule 56(f).'" Nguyen v. CNA Corp., 44 F.3d 234, 242 (4th Cir. 1995) (quoting Hayes v. North State Law Enforcement Officers Ass'n, 10 F.3d 207, 215 (4th Cir. 1993))(quoted from the unpublished opinion of MUNONYE v. SODEXHO MARRIOTT SERVICES, December 20, 1999 (4th cir.). Defendants did not file any information indicating that discovery was necessary.  "As the Sixth and Eighth Circuits aptly stated: "Rule 56(f) is not a shield that can be raised to block a motion for summary judgment without even the slightest showing by the opposing party that his opposition is meritorious." Emmons v. McLaughlin, 874 F.2d 351, 356 (6th Cir. 1989) (quoting Willmar Poultry Co. v. Morton-Norwich Prod., Inc., 520 F.2d 289, 297 (8th Cir. 1975)). To take advantage of Rule 56(f) the party opposing summary judgment must show how discovery will allow her to rebut the motion. Lewis v. ACB Bus. Serv., Inc., 135 F.3d 389, 409 (6th Cir. 1998). First, discovery should not be used for fishing expeditions. R. Ernest Cohn, D.C. v. Bond, 953 F.2d 154, 159 (4th Cir. 1991). [Defendants] [have] not made [the] court aware of any claims [they] might have against [Plaintiff's motion for Summary Judgment], and mere speculation and conjecture are insufficient grounds for discovery. See Fennell v. First Step Designs, Ltd., 83 F.3d 526, 533 (1st Cir. 1996)." (quoted from the unpublished opinion of DELGADO v. PRUDENTIAL INSURANCE COMPANIES OF AMERICA No. 97-2593, October 22, 1998, 4th cir.) Defendants conducted a fishing expedition encompassing over 6 hours of deposition time from which they respond using a very small minority of that deposition and use it out of context, none of which causes a genuine issue of fact. "In declining to order a continuance under Rule 56(f), the district court noted that Morrow had failed to identify any specific facts that he was yet to discover. Rather, the court concluded that Morrow sought a "fishing expedition" in that he made only generalized statements about disparate treatment by the Prince George's County Police Department's disciplinary system without specifying what discovery might be needed or pointing to specific facts that might merit further discovery. Moreover, Morrow had several months from the time he filed his complaint until the summary judgment motion was filed to conduct discovery, yet failed to do so. We find that the district court did not abuse its discretion in denying the Rule 56(f) motion. See Nguyen v. CNA Corp., 44 F.3d 234, 242 (4th Cir. 1995)." (quoted from the unpublished opinion of BARNES, Appeal from the United States District Court for the District of Maryland, at Greenbelt, Deborah K. Chasanow, District Judge, CA-01-1221-CA, November 18, 2002) Here, Defendants failed to identify any specific facts yet to be discovered. Defendants failed to point to any specific facts that might merit further discovery. Defendants had several months from the time the complaint was filed until the Summary Judgment motion was filed to conduct discovery and failed to do so. 
Defendants had filed a request to refrain from responding to summary judgment until the completion of a deposition of Plaintiff, wherein they specifically citied the reasons for the length of the delay in response to summary judgment as time for a transcript to be completed of the deposition.  That time came and went and was met with another request to refrain from responding to summary judgment based upon not having received the transcript of the deposition.  At no time in either request for delay in responding to summary judgment did Defendants allege any genuine issues of material fact. At no time in either request for delay in responding to summary judgment did Defendants identify any genuine issue of material fact that would be uncovered in the deposition. At no time in either request for delay in responding to summary judgment did Defendants attempt to explain why they had failed to pursue discovery before the filing of summary judgment.  Therefore, as 4th Circuit law requires, the response filed to summary judgment comes after the failure of Defendants to legally warrant such a response and makes anything filed in response to summary judgment and any motion attempting to carry on this case, including a motion for summary judgment to violate Plaintiff’s 14th Amendment right to due process.

Furthermore: by filing a memorandum purported to support a motion that was not filed Defendants have failed to inform the Pro se Plaintiff of the requirement of Roseboro v. Garrison, 528 F.2d 309 (4th Cir. 1975)

Defendant's first response to summary judgment was filed as a motion to enlarge time to file this response to summary judgment and in so doing, Defendants failed to indicate that there were any genuine issues of material fact, that the demanded deposition would uncover any genuine issue of material fact or why Defendants' failed to conduct discovery prior to the filing of summary judgment. An interlocutory appeal is pending in that matter.
REPLY TO RESPONSE TO SUMMARY JUDGMENT

Defendants misstate and invent facts to create a "strawman" scenario that exists only in the minds of its attorneys, and seeks to distort and misapply applicable principles of law by mostly ignoring the issues of facts presented in this case and otherwise using selected Plaintiff's exhibits to present an unrealistic scenario that is a mere out-of-context alternative theory, resulting in nothing more than an extension of denials without a scintilla of evidence in support of such theory. 1
A third completely different pretext is presented (See item #137 of the summary judgment), which claims specific reasons for discharge that were required to have been presented in the response to the complaint, 2 making the 'story' of incorrect assumptions presented to be nothing more than a revised denial. 3, 4, 5, 6, 7 

Defendants have not, neither in their unsupported motion to extend time to respond to summary judgment, where no issues of material fact were claimed, nor in this response to summary judgment, provided a scintilla of evidence in support of their false theory, nor have Defendants' claimed there are any issues of genuine material fact in either response.
Defendants have not met their burden of 'genuine' material fact. 8
Defendants' incorrect and misquoted 'employment history' is intended to attack the character of the Pro se Plaintiff without any reference to the instant case. No claim is made that such information, even when corrected from its inflammatory misrepresentation, was acquired after the fact or is new information. 
1: Cook v. CSX Trans. Corp. , 988 F.2d 507, 512 (4th Cir. 1993) ("[T]o focus on one piece of the record without considering the whole would distort the permissible inferences to be drawn.").
2: McDonnell Douglas Corp. v. Green , 411 U.S. 792, 802 (1973)). the Supreme Court's decision in McDonnell Douglas v. Green required the employer to spell out its "legitimate, non-discriminatory reason" for termination.  

3: Pettway v. American Cast Iron Pipe Co. , 411 F.2d 998, 1006 n.18 (5th Cir. 1969) those who testify in Title VII proceedings are endowed with "exceptionally broad protection.";

4: Merritt v. Dillard Paper Co. , 120 F.3d 1181, 1186 (11th Cir. 1997) "The word `testi- fied' is not preceded or followed by any restrictive language that lim- its its reach." it is followed by the phrase "in any manner" -- a clear signal that the provision is meant to sweep broadly. Id. ; 
5: United States v. Wildes , 120 F.3d 468, 470 (4th Cir. 1997) ("`[A]ny' is a term of great breadth."), cert. denied , 118 S. Ct. 885 (1998). Congress could not have carved out in clearer terms this safe harbor from employer retaliation. A straightforward reading of the statute's unrestrictive language leads inexorably to the conclusion that all testimony in a Title VII proceeding is protected against punitive employer action.
Defendants have not denied, and therefore admit8 the participation of Plaintiff in a protected activity through telephone interviews by both Lynn Martin and William Allen.  (Plaintiff’s item #2 and #5 and #14 and #65 and #66, of Summary Judgment)., through a telephone conference call,  (Plaintiff’s items #7 and #54, of Summary Judgment) and though numerous complaints to others. (Plaintiff’s item #8, of Summary Judgment). Defendants have not denied, and therefore admit8 the opposition to discrimination by Plaintiff in a protected activity though repeated attempts to hire a minority. (Plaintiff’s item #11, of Summary Judgment). 
Defendants have based nearly all of their response to summary judgment on the novel theory of disagreeing with Plaintiff’s item #15 of summary judgment and have attempted to infer that a person acting in the best interests of their employer would not be objecting to the employer’s discrimination if they attempted to stop it. That concept is absolutely backwards and is an affront to the purpose of Title VII’s anti-retaliation provisions.
Defendants have not denied, and therefore admit8 the opposition to discrimination by Plaintiff in a protected activity though repeated attempts to hire Patricia Thompson. (Plaintiff’s item #12, of Summary Judgment).
6: Glover v. S.C. Law Enforcement Div., 170 F.3d 411, 412-414 (4th Cir. 1999) Participation activities are interpreted very broadly and are likely to be protected regardless of the reasonableness of the alleged statutory violation.
7: Clover v. Total System Services Inc., 176 F.3d 1346, 1352-1353 (11th Cir. 1999) (rejecting the employer’s claim that plaintiff’s conduct was not protected activity because she simply participated in an internal investigation of another employee's EEOC charge, and this was not participation in an investigation intended to be covered by Title VII; applying a broad definition of "participation in any manner" under Title VII, the court found that an internal investigation of an employee's EEOC charge is, in effect, an extension of the EEOC investigation itself since the agency often relies on information gleaned from the employer's own internal investigation).
8: Federal Rules of Civil Procedure Rule 8d.
Defendants have not denied, and therefore admit8, and in fact, applaud station General Manager Charles Cohn’s refusal to stop harassment, a direct infraction of Title VII. (Plaintiff’s item #9, of Summary Judgment wherein Cohn inferred fear of Musso over the protected rights of the Plaintiff).

Defendants have not denied and therefore admit8 the adverse employment action of suspending or limiting access to an internal grievance procedure. (Plaintiff’s item #17, of Summary Judgment) Harassment emails received after discharge. (Plaintiff’s item #18, of Summary Judgment) Changes in the terms and conditions of employment and prosecution permission of his job duties, (Plaintiff’s item #19, of Summary Judgment). Working conditions, through acts of harassment and intimidation were hostile and intolerable in an effort to induce Plaintiff to quit. (Plaintiff’s item #20, of Summary Judgment). Plaintiff experienced a calculated effort to pressure him into resignation through the imposition of unreasonably harsh conditions, in excess of those faced by his co-workers, (Plaintiff’s item #21, of Summary Judgment). Defendants have merely asserted such atrocious and malicious acts did not ‘rise’.
Defendants ignore Plaintiff’s items #25 through #37 establishing causal connection and therefore admit8 to them.  They admit item #38 in an attempt to twist the instant case from retaliation to performance, which the Plaintiff’s evidence cannot support.  They ignore items #39 through #53 and therefore admit8 to them. Defendants ignore8 Martin’s order of no contact with Thompson in item #54 and instead infer that Cohn’s attempt to create a violation of that order was somehow praiseworthy by ignoring items #60 and #61 and therefore admitting8 them. They ignore8 items # 56, through #59 of Summary Judgment attempting to separate acts of a uncooperative employee from the acts of the condoning management. They ignore8 items #63 and #64 by inferring that the company investigation took place regarding the February 28 letter of resignation, when in fact such participation in company investigations took place after the March 9 letter advising of EEO violations. 6, 7 They ignore8 item #67 instead deflecting to admit  item #68 attempting to infer the concept of a ‘lone renegade’ when in reality the evidence consistently shows otherwise.  Defendants try and fail to infer that Plaintiff’s complaining of an ongoing and continuous suffering from management condoned intimidation was the problem when in reality the ongoing and continuous retaliation, intimidation and hostile working environment was the problem. Defendants fail to respond to items #70 through #122 and therefore admit8 to them.
Defendants rely upon a sole document provided by them, an affidavit of Charles Cohn (the person alleged in the complaint as the central figure of all intimidation, retribution, hostile working environment and harassment), which makes inflammatory claims without justification, without supportive evidence and amounts to nothing more than a denial and an out right falsehood. Cohn claims in the affidavit to have been the decision maker in the discharge of the Plaintiff and to have based ‘his’ decision upon issues that are addressed in direct evidence contrary to his reckless allegations which are shown to be false in Cohn’s own voice as items #1388 and #1398 and #1408 and #1418 of the summary judgment show. Both Consultant Don Hallett's informing Plaintiff he knew that Lynn Martin made the decision (Exhibit #126) and Cohn's own words claiming to not have made the decision (items # 1388 and  #1398 and #1408 and #1418), show the affidavit to be false and in conflict with previously entered direct evidence.  Cohn’s affidavit refers to a claim of unsupported complaints from sales people about Plaintiff (see otherwise in direct evidence: Exhibits #132, #136), alleges without support of evidence an incident regarding lost commercial revenue Plaintiff brought to the attention of sales management (see item #123) and alleges without support of evidence that Plaintiff made format changes without permission. That question was asked in the deposition and was shown to have been false and untrue. Defendants failed to show the answer given in the deposition and chose to present the allegation unsupported. Defendants have ignored items #124 through #136 and therefore admit8 to them.  Defendants were required by The United States Supreme Court 2 to spell out its "legitimate, non-discriminatory reason" for termination in their answer to the complaint. They did not do so. This Court cannot now allow the Defendants to violate McDonnell Douglas Corp. v. Green , 411 U.S. 792, 802 (1973))2 by spelling out a frivolous explanation in response to summary judgment.
The deposition, which amounted to a fishing expedition, is provided by Defendants, out of context, only in part and without inclusion of the numerous objections contained therein, including objection to the presence of Charles Cohn.  A reader of the excerpts provided by Defendants is left with the feeling of what the final statement might be, of where that thought was going and in many cases of where the context came from. Each question posed to Plaintiff was answered and explained. Defendants have purposely ignored the explanations, taking their excerpts out of context.
Defendant’s answer to summary judgment correctly alleges that ‘At one point, he assigned all of the blame for the conflicts to his co-workers and management’. That is where retaliation, intimidation and the hostile working environment were coming from. Defendants present the concept that a legal complaint ‘accusing’ individuals of acts against the Plaintiff is somehow wrong.  Defendants incorrectly assert that Plaintiff would have sued Charles Cohn when Title VII prohibits legal action against individuals. Conduct addressed to Plaintiff logically would not have occurred had Plaintiff not been present. To infer that as an excuse for such conduct is absurd and tantamount to accusing the glass of being wet because it contained water. Defendants’ attempt to assault Plaintiff’s character as ‘an overly self-assured man who perceives conflict as arising from the unjustified negative reaction of those superiors and co-workers who do not agree with his views’ is an inflammatory attack on the pro se Plaintiff. The statement, ‘He appears to have been totally oblivious to his own culpability for his dysfunctional relationships with his co-workers’, fails to address the evidence supported fact, that when one is the target of retaliation, retribution and a hostile working environment, one cannot be oblivious to what does not exist. Such allegations are inflammatory and improper.
Plaintiff’s entire case is supported by direct evidence and Defendant’s response to summary judgment has failed to rebut or challenge any submitted direct evidence, therefore making the burden shifting framework of McDonald Douglas non-applicable.  Defendant’s simply asserting there to be no evidence ignores the referenced items of the summary judgment each supported with direct evidence and in doing so they admit8 to them.
Defendants have ignored items #142 through #149 and in doing so they admit8 to them.
Defendants’ answer to summary judgment dramatically fails to meet the requirements of Federal Rules of Civil Procedure Rule 56e. “When a motion for summary judgment is made and supported as provided in this rule, an adverse party may not rest upon the mere allegations or denials of the adverse party's pleading, but the adverse party's response, by affidavits or as otherwise provided in this rule, must set forth specific facts showing that there is a genuine issue for trial. If the adverse party does not so respond, summary judgment, if appropriate, shall be entered against the adverse party.”
Summary judgment is appropriate only if there is no genuine dispute as to any material fact and the moving party is entitled to judgment as a matter of law. See Fed. R. Civ. P. 56(c). The non-moving party is to have the credibility of all its evidence presumed. See Miller v. Leathers, 913 F.2d 1085, 1087 (4th Cir. 1990). In the instant case Defendants have provided absolutely no evidence from which to presume, making the motion for summary judgment a matter of law. Defendants have failed to invoke the protection afforded by Fed. R. Civ. P Rule 56(f) therefore making summary judgment a matter of law.
"Summary judgment or a directed verdict is mandated where the facts and the law will reasonably support only one conclusion." Hawkins v. PepsiCo, Inc., 203 F.3d 274, 279 (4th Cir. 2000) (quoting McDermott Int'l, Inc. v. Wilander, 498 U.S. 337, 356, 112 L. Ed. 2d 866, 111 S. Ct. 807 (1991)). The facts presented are solely from the Plaintiff and the law is clear in both the response to summary judgment failing to meet Fed. R. Civ. P. Rule 56e and Defendants’ failure to invoke or comply with any protection of Rule 56f in their motion to extend time to respond to summary judgment.
If the evidence is such that a reasonable jury could return a verdict in favor of the non-moving party, then there are genuine issues of material fact. See Anderson v. Liberty Lobby, 477 U.S. 242, 248, 91 L. Ed. 2d 202, 106 S. Ct. 2505 (1986). There is absolutely no evidence provided by the Defendants in which to present to a reasonable jury.
The movant has the initial burden of showing absence of evidence in support of the non-movant's case before the non-movant bears the burden of demonstrating the existence of some triable issue of fact. See Celotex Corp. v. Catrett, 477 U.S. 317, 325, 91 L. Ed. 2d 265, 106 S. Ct. 2548 (1986). The movant has shown an abundance of direct evidence showing an absence of evidence in support of the non-movant's case. The Defendants have shown no evidence at all.
Thus, the non-movant may not rest upon mere allegations and denials of the pleadings, and must assert more than a "mere scintilla" of evidence in support of his case in order to survive an adverse entry of summary judgment. See Anderson, 477 U.S. at 248.  Defendants have not presented even a mere scintilla of evidence and have made their response mere allegations based in incorrect conclusions, a totally unsupported fictional alternative scenario and restated denials.
Defendants' response to summary judgment amounts to nothing more than an alternative response to the initial complaint by ignoring all pertinent issues presented by direct evidence in the summary judgment and failing to provide any evidence in rebuttal.
In hearing August 31, 2004 Defendants’ counsel informed the court they were not pursuing their motion to remove L.M. Communications of South Carolina from the action as to do so would be ‘harder to prove’.  No ‘proof’ was presented in their response to summary judgment and the action should not be permitted to be resurrected in their response. 
Fed. R. Civ. P. Rule 56(c) requires that there be "no genuine issue as to any material fact" - the court reasons that a summary judgment is not for weighing the evidence but for determining whether there is any evidence to weigh.  Defendants’ cannot ask this court to weigh the same evidence on two scales as the scale is wholly tilted to the Plaintiff without any evidence provided by the Defendants.
There is no genuine dispute as to any material fact and the moving party is entitled to judgment as a matter of law, from the moment Defendants failed to allege any genuine issues of material fact in their motion to extend time to respond to summary judgment and repeated through the absence of any genuine issues of material fact in their controverted response to summary judgment. 
Dated this 7th day of February, 2005
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PROOF OF SERVICE

The undersigned hereby certifies that he deposited in the United States Mail at Apache Junction, Arizona a true and correct copy of the foregoing in an envelope with a minimum of First Class postage fully prepaid and plainly addressed to:

Greg Horton

Buist Moore Smythe and McGee

PO Box 999

Charleston, SC 29402

On this 7th day of February, 2005.                                                                                                         

---------------------------------------------

Lee Kent Hempfling, Pro Se
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